Balancing Public Benefit and Fair Compensation:

A Primer for Special Collections/Photograph Reproduction Policies

By Steve A. Anderson, Director, Renton Historical Museum

Museums across Washington State own a wealth of photographic imagery. Their collections are unique historic and cultural mosaics of a past that is increasingly in demand. Because of rarity, these invaluable photographs, scrap books, plat maps, ephemera, newspapers and other such “special collections” are being sought out by today’s nostalgia-smitten society. Given these realities, and the fact that photographic reproduction is a unique service that museums provide, any site offering this kind of service needs to be compensated for it at the price the history-hungry market is willing to pay. The commercial business world understands this and is eager for photographic images that will sell their corporate image, products and services. When one thinks about it, the coming millennium is like a two-way mirror. There will not only be an increase of looking towards the future, but also looking to the past and remembering what was. This has, in reality, already begun. Witness the marketing success of retro clothing fashions from the 1970s, and movies scripts set against historic events like Titanic and Saving Private Ryan. Ken Burns’ highly acclaimed PBS series Civil War is yet another indicator of this phenomena. Like it or not, heritage is hot, history is big, and the images of our past are increasingly in demand.

In response to this fact, all of Washington State’s heritage institutions need to seriously address a fundamental issue involving the use of these assets—assets that are irrevocably dedicated to a public purpose but which are, in some cases, supporting private ends.

In many instances, no domain of museum operation is more exposed to abuse than that concerning photographic reproduction or the private use of special collections. It is estimated that two factors play out in allowing these abuses to continue: (1) many institutions simply lack a comprehensive photographic reproduction policy; and/or (2) possess one that is out-of-step with market demand or lacks sufficient guidelines and fee structures. Properly implemented, such policies can greatly reduce exploitation and improper (read uncompensated) use of museum images, be immediate revenue generators and make life easier for all concerned.

The private parties responsible for committing some of these abuses can arrive at your institutions as consultants, graduate students, commercial vendors, interior designers, genealogists or hobbyist/collectors. No matter the circumstance of the party asking, it is unreasonable to demand that one be personally enriched at public expense—at your institution’s expense.

With demand on the rise, why then do some institutions cling fast to dated policies? Do they fully understand their purpose? Does a “public service” mindset drive their private philanthropy? Are they so flush with money that they don’t need to generate additional revenue? One would speculate that those holding tight to existing policies don’t fully understand that the use of their assets are mandated (by their 501(c)(3) status) to a public purpose—not a private one. Some might not understand the potential income that an up-to-date photographic reproduction policy can generate. Some may not grasp the concept that a well-written policy can also simplify your staff’s life.

Some Examples of Abuse

Let’s say that a representative from “Zee Large Design Agency” was looking for approximately ten historic images. These would be used to decorate a local business. The agency absolutely has to use historic images because it has bid on the project calling out those specifications and, you better believe it, they know the associated costs. Based on the current market, the firm has anticipated paying use fees amounting to about $1000. The agency’s representative begins his search at the local ABC Museum only to learn that they have a current policy that charges the anticipated commercial rate, $25 per image. No problem. Negotiations were entered into and the process of acquisition begins. Then a business associate of the firm’s agent informs him of another institution with historic images, the BBQ Museum—located just across the county line, not ten miles from the ABC Museum. BBQ’s use fee amounts to only $5 per image. Learning this, the agent immediately drops ABC’s staff flat and runs to the BBQ Museum. There, the agent gleefully reveals his earlier negotiations, noting that ABC’s fee structure is considerably higher and that they were harder to work with than the good old’ BBQ Museum. Because of his change of plans, he insists that his agency’s time frame is short and the deadline is drawing near. Zee Large Design Firm wanted image selection to occur without delay and they needed someone on BBQ’s staff to not only help in the selection, but to write copy for the captions as well. Not having a policy governing such issues, the BBQ’s staff ends up dropping their public benefit work, to take on the agency’s private work—for free. The agency pockets the $950 in unspent anticipated costs and gives themselves a bonus. The BBQ Museum just gets burned.

In another situation, a graduate student from Thick Timber University drops by poor old BBQ Museum unannounced. She requests information and photographs that will help flesh out her master’s thesis in history. This, she claims, will further the study of European influences in BBQ’s geographical area of interest. This said, she is offered non-commercial rates and receives further financial breaks on photographic production costs. All the while, BBQ’s staff (who have been helping her search through the collections and files) have had a verbal understanding that their institution will be the recipient of a copy of her work (i.e., compensation) that can be added to their archives and shared with future researchers. After pumping BBQ’s staff for time, resources and information, and getting what she needs, they never see her again—nor a copy of her thesis. Burned again!

Our third incident involves a “consultant” who walks into the BBQ Museum and quickly indicates that he is working for a governmental agency or another non-profit. This, he states, allows him to qualify for the non-commercial rate. In reality, he is in business for himself and is raking in a hefty fee for what he is doing. Yet, he is not willing to compensate the BBQ Museum for what he is requesting. In other words he keeps the proceeds and exploits the BBQ Museum for all it is worth. In addition, no copies of any final report study or results are forthcoming. He has just consulted the BBQ Museum out of time and money for his own benefit!

And finally, a hobbyist/railroad collector drops by to look at BBQ Museum’s historic railroad images. At the time, he misrepresents himself (in essence, he lies) as an agent of another museum in some other state. He does this solely to obtain favorable financial treatment. He then pockets whatever goodies that he demands, and gets, at bargain prices. These types often cheat commercial vendors and antique dealers as well. He gains while BBQ Museum loses.

Policy Guidelines

Progressive heritage institutions across the state have all experienced these scenarios and they fully understand the meaning of “public benefit.” Each has developed comprehensive policies that do not allow for the public subsidizing of private ventures. Further, their policies reflect an increased demand for and use of historical photographs by private parties. One guideline used by all forms the foundation of their policy: If a private party is requesting some service beyond what is offered to the public at large, it is only fair that the services, if provided, be compensated for at fair market value.

To keep pace with what “fair market value” and “compensation levels” mean in today’s economy, and to reflect any new types of requests, photographic reproduction policies are typically updated once every two to three years. Other than the general compensation guideline already mentioned, few “rules of the road” exist governing photograph reproduction policy creation. Progressive institutions tend to adhere to a chosen few guidelines when deciding what a policy entails. They also itemize the charges established for these unique services—services that you may now be giving away for free.

Know Your Mission

The first step in this process is to ask yourself a few questions. Why does your institution exist? A comprehensive photographic reproduction policy states the institution’s mission first, before any order and compensation details. These statements usually cite the institution’s commitment to “...provide public educational experiences in art, history, or whatever, by gathering, preserving and interpreting a collection.” One would fathom a guess that it does not say “... support private projects through the use of our assets while subsidizing anyone who may wish to exploit us.” But this is in effect what is happening. That service is something an institution does out of courtesy and it is not mission driven. It is important to let these solicitors (anyone who may wish to use your assets for his/her own ends) know up front that you are providing them with a service that they can receive nowhere else and let them know what the charges will be—up front. This will save you from wasting time as many of the above-mentioned abusive situations tend to dissipate once the rules are laid out. 

Consider Your Costs

Next question. How much does it cost your institution to provide this service to any given individual? Some institutions place little or no value on maintaining a special collection of photographs and ephemera. In reality, it costs every institution dearly. 

Consider the time, energy and resources it costs you to accept and catalog images into your collection. Copy negatives, especially large format ones, are an expense—to you. If you don’t have a copy negative, require that the solicitor pay to have one made for you. This fee is over and above any other fee or charge. Once objects have been accepted into your special collections they require temperature and humidity control, security and monitoring. These utilities represent expenses—to you. Archival supplies, including acid free boxes, shelving, file folders, photograph sleeves and equipment used to house your valued collection are expenses—to you. Museum staff members, be they paid or volunteers, spend time processing orders, buying gasoline which runs their vehicles to and from the photographic service bureau. Whether you pay for them or not, these are also expenses—to you. In choosing to undervalue these associated expenses, you consciously choose to lose income. As a rule, a 10% to 15% surcharge is attached to the actual photographic reproduction costs to cover these “overhead” expenses. 

One other note: progressive institutions frequently demand full payment (or a large percentage thereof) in advance of the work. This allows the solicitor’s check some time to clear while the work is being done. Remember, you’ll have up front costs too, so get the buyer to pay for the interest you would otherwise lose by having your funds tied up in his/her private project.

Time Is Money

It’s an old adage, but it makes perfect sense given this situation. Here’s the next question: Can this institution afford the time to do other people’s work? As staff time is often undervalued in the activities listed above, so too is the time spent doing a solicitor’s work. If an order is being made by long distance phone call or the solicitor cannot come to your institution and do the research in person, s/he may ask you to do the work in their absence. Progressive institutions accept that the first half hour of research will be provided as a part of its public service mission. Anything after that, however, is typically charged at a flat rate of $20 to $30 per hour.

Progressive sites also specify that research will occur during time periods established by themselves, not solicitor demand. Prearranged appointments are required for any in-house research. Public access to the collection is limited to specific times on certain days of the week. These important planning elements more or less eliminates having to frantically pull staff from vital museum projects to satisfy the urgent demands of a solicitor who is behind schedule or is in dire straits because of his/her poor planning. Typically, a solicitor demanding a rush order (less than five days for delivery) of the progressive institutions is expected to pay 100% more on all services, costs and fees. Of course, you always have the option to refuse requests if the demand does not work into your schedule.

Image Use

Now we get to the tough questions. What is motivating the solicitor? Is their project supporting a public project or similar non-profit? Or is it strictly a personal, private venture that will not see the light of day? What will the person do with your image? Will they publish it in 10,000 copies of a book or frame it and hang it on their living room wall? You need to know the answers to these types of questions. 

Limit the use of your image. This is an important element that addresses the reuse of your photographic images. Progressive institutions allow for a “one time use only” stipulation that takes place in any situation where their images are being utilized with the institution’s permission, either publicly or privately. Buying a single copy of a historic image does not give the solicitor the right to use it again and again and again.

Establish separate commercial and non-commercial rates and use fees. As individuals will have different purposes for your images, so too should you have different rates applied to those uses. While you need not subsidize the ventures of commercial firms or private parties, you do not have to “milk” non-commercial purposes for every dime. You may charge according to application.

Market Driven Fee Schedule

Unlike heritage institutions that only charge a $2 to $5 image use fee, the current market will typically bear a use fee of between $20 and $25 per image without batting an eye. “Use fees” are not reproduction costs. They are fees in compensation for the right to use an image—that’s all. Institutions that have comprehensive photographic reproduction policies design these fees to be intensely rigid and not open to interpretation. These policies list every conceivable use for a historic image and attach a specific fee to each type of use. 

You need to develop a policy that breaks down the following specialized uses: books; booklets; brochures; catalogs; pamphlets; menus; CD-ROMs and/or videos; periodicals; postcards; newspapers; advertising; posters; calendars and brochures; commercial and public television; commercial display (this applies to photographic copy prints for exhibition or display purposes in offices, public spaces of commercial buildings, restaurants, private and corporate galleries, retail spaces); book/magazine/product cover; truck trailer or bus; billboards; package products; legal or commercial research and motion pictures use—to name a majority of uses. Now, you may never encounter a solicitor who actually desires to use your images in all these ways—but at least you’ll be ready for one when they show up.

Allowing Exemptions

Having stated all this, it is just as important to recognize that there will be times when fees can and should be reduced or completely waived. Please note that one referred to waiving fees, not eliminating compensation. Within your policy, make allowances for “negotiated” or “otherwise compensated” issues. Compensation can come in many forms: a copy of a master’s thesis for your library; publicity for your institution in a local paper; and/or advancement of your stated mission. Again, these should be established in advance so that the staff doesn’t have to quibble about such issues with a solicitor or each other. The key to exercising good judgment in any scenario is by asking the question: Does the exemption further the organization’s own mission or goals? 

An example might involve a no-fee arrangement with your local newspaper that requests images to be used in special historical inserts or anniversary editions. Newspapers that use your images in this manner can actually further the goals of a museum and additionally save it bundles of advertising money. If the resulting printed matter addresses your institution’s mission and is distributed to the public at large, then the newspaper is actually doing your work for you! In all fairness, they shouldn’t be asked to pay for it as well. Another example might be that of a local author’s use of images in a publication that advances your institution’s mission. (Note: most progressive institutions require a copy of any publication using their images be sent as a part of the contract.) In both cases, in kind compensation is given and public benefit is satisfied.

The Necessary Forms

Most decent photographic reproduction policies also have several types of forms that assist photograph order processing. These often set up the ground rules early on and are used to manage or track the project. They also track the project requests and revenues derived from the use of their images. This aspect of the program is especially important given the income-generating (and therefore accounting) side of the photographic reproduction policy. Official documents that further this process are applied by institutions that take pride in their collections and are serious about their accountability to a public benefit mandate.

Initially, most institutions require the completion of a “registration” or “ non-exclusive license” for anyone requesting access to their collections. This form captures the basics: date, solicitor’s name, address, phone, etc.; place of employment; and purpose behind the request. Then, the form bullets the following stipulations: credit line requirements; one time use; copyright law disclaimer; announcement of fee schedule (the actual schedule is on separate sheet); alterations to images; and subcontracts. This form might also specify what non-monetary compensation may be required, i.e., copies of finished reports or publications. Often, a signature is required under the statement that the solicitor has “read, understands and agrees to abide with the stated guidelines.” Proof of identification may also be requested. This all happens in advance of any research or collections queries.

Another commonly used form is that of the “photographic services request form” or “photograph order form.” Use a standardized order form that has boxes for all the order information, assessed fees and issues of compensation. It should state what the working schedule is and an estimated delivery date. Arrange in advance the method of delivery, identifying will call, US Postal Service, Fed Ex. UPS, etc. This form has room for the size and treatment of photograph being reproduced. This form may also be on the reverse of the registration form. Carbonless copies are nice for this as it allows you and the solicitor to have a complete copy of the order—and his/her signature on each. Sometimes, photocopy request forms are included with the photographic request forms—but not always.

The fee schedule is a fairly universal form. It simply lists all the fees, costs and associated prices to everything you could conceivably offer to a solicitor.

And finally, the slick two-fold, three-panel flier. This is actually a promotional piece for your photographic reproduction services. It may or may not include the actual fee schedule, but it does speak to the depth and content of your collection and its availability to the general public. Consider it an advertising piece to let folks know that you do provide this service.

The Guiding Thought

As you can see, a great deal goes into developing photographic reproduction policies. A great deal of policy minutiae has been omitted from this discussion for the sake of space. However, as there remains no right or wrong way to assemble such a beast, the single most important guiding principle alluded to above simply bears repeating: “Any request outside of what is provided to the general public requires compensation for services rendered by the non-profit.” Keep that thought in the forefront and your policy will literally create itself.

Steve Anderson is the director of the Renton Historical Museum in Renton, Washington. Much thanks goes to Charles Payton, Museum Advisor, King County Cultural Resources Division for his timely input and editing of this article. The Renton Historical Society’s Board has recently approved a new updated photographic reproduction policy and fee schedule for that institution which holds over 5,000 photographic images. Readers wishing to see the forms and policy used by the Renton Historical Museum only need send a large SASE with $1.00 worth of postage to Photographic reproduction Policy Request, Renton Historical Museum, 235 Mill Avenue South, Renton, WA 98055-2133. Or receive via email: saanderson@ci.renton.wa.us. 
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